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Farm and | ndustries, Inc. brings before us another, and perhaps the
final chapter inits litigation against Frazier-Parrott



Commodities, Inc. and others. The district court awarded Hei nol d Hol di ngs,
Inc. attorneys' fees pursuant to Farmland's contract wth Heinold
Commodities, Inc. Farmand argues that the attorneys' fees provision in
the contract is unenforceable under Mssouri law and that a party to the
contract did not incur the attorneys' fees awarded. Farm and al so argues
that the district court used the wong standard to deternine the anount of
the attorneys' fees award. Heinold Hol di ngs cross-appeal s, arguing that
the district court should have awarded prejudgnent interest on its
attorneys' fees award. W reverse the district court's denial of
prejudgnment interest and affirmin all other respects.

In 1985 Farm and entered into a contract with Heinold Commodities in
which Heinold Conmodities agreed to facilitate commobdities trades for
Farm and, and Farm and agreed to pay Heinold Conmodities' "costs and
attorneys' fees incurred in defending against any claim brought by
[Farm and] in any suit, arbitration or reparations proceeding in which
Hei nol d [Commodities] is the substantially prevailing party."

In 1986 Farnl and sued Hei nold Conmodities and others, accusing them
of defrauding Farmland by manipulating Farm and's comodities trades.
During Farmand's |lawsuit, Hei nold Holdings, which owned Heinold
Commmodities, agreed to pay Heinold Comobdities' attorneys' fees.
Thereafter Heinold Commodities' attorneys directly billed Heinold Hol di ngs
for all services rendered on behalf of Heinold Commoditi es. Hei nol d
Commodities assigned its attorneys' fees claimagainst Farm and to Heinold
Hol di ngs.

Farm and's |awsuit proceeded to trial, and the district court
directed a verdict in favor of Heinold Commbdities at the close of the
evidence. The jury returned a verdict in favor of the other defendants on
all of Farmand's clains. W affirnmed. Farn and



Indus. v. Frazier-Parrott Conmodities, Inc., 871 F.2d 1402 (8th Gr. 1989).

After prevailing against Farm and, Heinold Commobdities noved for
summary judgnent on its claimfor attorneys' fees based on its contract
with Farmand. At the sane tine, it asked the district court to substitute
Hei nol d Hol dings for Heinold Commopdities in the claimfor attorneys' fees
because of the assignnment. Heinold Holdings asserted that it was entitled
to recover $748,288.38 for attorneys' fees incurred by Heinold Conmodities
i n defendi ng agai nst Farm and's | awsuit.

The district court substituted Heinold Holdings for Heinold
Commodities, but denied the notion for summary judgnent. After a hearing,
the district court reduced the anmpunt of attorneys' fees requested by
Hei nol d Hol di ngs because it determined that part of the fees were not
incurred by Heinold Commodities. Relying on United States ex. rel. CJ.C,
Inc. v. Western States Mechanical Contractors, Inc., 834 F.2d 1533 (10th
Cir. 1987), the court further reduced the attorneys' fees clained by

Hei nold Hol dings to an anount that it considered to be reasonable. The
court awarded Hei nold Hol di ngs $516, 359.30 in attorneys' fees, but denied
Hei nol d Hol di ngs' request for prejudgnent interest on that award.

Farm and argues that the district court erred in awardi ng attorneys'
fees under the contract because no reasonable interpretation of the
contract pernmits an award in this case. It argues that we should use
M ssouri law to interpret the contract, even though the contract states
that Illinois law governs its interpretation. W will assune without
deciding that M ssouri |aw



governs our interpretation of the contract.

Under M ssouri law we nust enforce a contract as witten and
according to the plain neaning of the words in the contract when the
contract is clear and unanbi guous. See Cross v. lLadue Supply. Inc., 424
S.W2d 108, 110 (Mb. C. App. 1967). An anbiguity exists when a contract
is susceptible to nore than one reasonable interpretation. See Coughenour
v. Bates, 785 S.W2d 291, 297 (Mb. C. App. 1990). \Whether a contract is
anbi guous is a question of |aw which we review de novo. See Jim Carlson
Constr., Inc. v. Bailey, 769 S.W2d 480, 482 (M. C. App. 1989); Slotkin
v. Wllnering, 464 F.2d 418, 422 (8th Cr. 1972).

Farm and acknow edges that the plain |anguage of the contract
requires an attorneys' fees award when Farm and brings any clai magai nst
Heinold Commodities and Heinold Commodities prevails. Nevert hel ess,
Farm and argues that it is unreasonable to allow attorneys' fees in this
case because its clains agai nst Heinold Cormodities had nothing to do with
its contract with Heinold Commdities.

W concl ude that the clear |anguage of the contract rebuts Farm and's
argunent. The attorneys' fees provision is unanbi guous. It gives Heinold
Commodities a contractual right to recover its attorneys' fees "incurred
i n defendi ng agai nst any claimbrought by [Farmand] in any suit . . . in
which Heinold [Commobdities] is the substantially prevailing party.”
(Enphasi s added).

This plain language of the contract is broad enough to cover
Farm and' s cl ai ns agai nst Heinold Commpdities resulting fromits actions
facilitating the cormmodities trades. To hold otherw se woul d contradict
the plain language of the contract. See Slotkin, 464 F.2d at 421-22.




W also reject Farmand' s argunent that followi ng the plain | anguage
of the contract leads to an unreasonable result. Al t hough Farm and's
clains were not based on its contract with Heinold Commodities, they arose
out of trades facilitated by Heinold Commodities for Farm and under the
contract. The plain |language of the attorneys' fees provision nade it
reasonably foreseeable at the tine of contracting that the provision would
apply in this type of case.

Farm and argues that the attorneys' fees provision violates M ssouri
public policy and is unenforceable. Farm and asserts that M ssouri has a
public policy of open access to courts! and that requiring Farm and to pay
attorneys' fees inpedes its access to the courts and penalizes it for going
to court.

M ssouri law pernmits an award of attorneys' fees in a variety of
ci rcunmst ances, see Skyles v. Burge, 830 S.W2d 497, 499 (M. C. App.
1992), including when a contract provides for such an award, see Jackes-
Evans Mg. Co. v. Christen, 848 S . W2d 553, 557 (Mb. . App. 1993); G bson
v. G bson, 687 S.W2d 274, 277 (M. C. App. 1985). Despite this
precedent, Farm and argues that it violates Mssouri's public policy of

open access to courts to enforce a

!Farm and contends that Mssouri's public policy of open
access to courts is found in section 14 of article I of the
M ssouri Constitution, which provides:

Qpen courts--certain remedi es--justice without sale,
denial or delay. That the courts of justice shall be
open to every person, and certain renedy afforded for
every injury to person, property or character, and that
right and justice shall be adm nistered wthout sale,
deni al or del ay.
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contractual attorneys' fees provision in a lawsuit unrelated to enforcenent
of the contract containing the provision

W reject Farnmland's argunent. Farml and has not cited, nor have we
found, any case which denies an award of attorneys' fees because it
violates Mssouri's public policy of open access to its courts. |ndeed,
such an action would be contrary to Mssouri cases which have |ong all owed
attorneys' fees awards without concern for inpeding access to courts. Cf.
McPherson Redev. Corp. v. Shelton, 807 S.W2d 203, 206 (M. C. App. 1991).

Ganting an award of attorneys' fees to a successful party does not
prevent any party fromasserting its rights in court. Such an award does
not bar the door to the courthouse, but sinply nakes the losing party's
trip to the courthouse nobre expensive. M ssouri law allows parties to
provide for attorneys' fees in their contracts. See Skyles, 830 S.W2d at
499; G bson, 687 S.W2d at 277. W hold that an attorneys' fees award in
this case does not violate Mssouri public policy.

W also hold that the attorneys' fees provision is not an
i nperm ssible penalty. It is but part of Farmand' s consideration
supporting its contract with Heinold Coomodities. |n exchange for Heinold
Commodities' promise to facilitate trades for Farnml and, Farnm and proni sed
to pay Heinold Commopdities' attorneys' fees in the event Farnand
unsuccessful ly sued Heinold Commodities. By enforcing the attorneys' fees
provision, we are giving Heinold Cormodities the benefit of its bargain
wi th Farm and.



Farm and argues that it is not liable for sonme of the attorneys' fees
awarded by the district court because sone of the fees awarded were not
incurred by Heinold Cormodities. Under Farm and's contract with Heinold
Commmodities, Farmland is liable only for attorneys' fees incurred by
Hei nol d Commoditi es. Farm and contends that the Heinold Comuodities
attorneys directly billed Heinold Holdings for nost of their fees and that
Hei nol d Hol di ngs, not Heinold Commodities, paid those bills and incurred
t hose fees.

The facts of this case do not support Farm and's argunent. Farnl and
sued Heinold Commpbdities, and it hired attorneys to defend Farnland's
lawsuit. The district court awarded fees only for the attorneys' services
rendered on behal f of Heinold Commbdities. Al though Heinold Hol di ngs paid
sonme of Heinold Commobdities' attorneys' fees during the course of the
| awsuit, this does not change the fact that the attorneys represented
Hei nol d Commodities and that Heinold Commodities was liable for their fees.
Thus, Heinold Commodities incurred the fees awarded by the district court.
See Morse/Diesel, Inc. v. Trinity Indus., lInc., 875 F. Supp. 165, 179
(S.D.N. Y. 1994).

V.

Farm and argues that the district court erred in relying on United
States ex rel. CJ.C, Inc. v. Wstern States Mechanical Contractors, |nc.
834 F.2d 1533 (10th Cir. 1987), to determne the amunt of Heinold
Hol di ngs' attorneys' fees award.

In Western States the Tenth Circuit Court of Appeals held that a
court should deferentially review a claimfor attorneys' fees



under a contract in order to give the party contractually entitled to those
fees the full benefit of his bargain and to ensure that the fees are
reasonabl e and equitable. 1d. at 1548-49. The district court carefully
anal yzed Western States, adopted its reasoning, and granted attorneys' fees
that fell within a range that it considered reasonabl e and equitable.

Farm and asserts that the district court should not have foll owed
Western States. Farm and contends that Western States should apply only
to those cases in which a party seeks fees under a contract because of
anot her party's breach of that contract. Farnland argues that because it
did not breach its contract with Heinold Cormodities, the district court

erred in following Western States.?

W see nothing in Western States that supports Farm and's argunent.
Western States involved claims brought by subcontractors agai nst the prine
contractor and its bonding conpany under the MIler Act. 1d. at 1536
While Western States refers to the situation where contracting parties have

agreed that a breaching party will be liable for attorneys' fees, it goes
on to state that the purpose of the award is to give the parties the
benefit of the bargain and that the court's responsibility is to enforce
t hat bar gai n. Id. at 1547-49. W do not see anything in the Wstern
States opinion that |limts attorneys' fees clains to breach of contract
cases. Certainly, there is nothing in Wstern States that limts the award

of attorneys' fees in a case such as this, where the contract clearly
refers to any claimand any suit, and Farm and's suit arose fromthe work
t hat Hei nold Commodities

2Farm and has not argued that the district court should have
used state law to determne the anmount of attorneys' fees to award
under the contract.

- 8-



contracted to do. W reject Farmand' s attenpt to linmt Western States to

only attorneys' fees clains that are a result of a breach of contract.

V.

Hei nold Hol dings cross-appeals the district court's denial of
prejudgnent interest on its attorneys' fees award. Heinold Hol di ngs argues
that M ssouri |law requires prejudgnent interest in this case.

The parties agree that M ssouri |aw governs whet her Hei nold Hol di ngs
is entitled to prejudgnent interest on its contractual claimfor attorneys'
fees. Under Mssouri law "[c]reditors shall be allowed to receive interest
at the rate of nine percent per annum when no other rate is agreed upon,
for all noneys after they becone due and payable, on witten contracts .

." M. Rev. Stat. § 408.020 (1994). A court nust award prejudgnment
i nterest when section 408.020 appli es. See Slay Warehousing Co. .
Reliance Ins. Co., 489 F.2d 214, 215 (8th Cr. 1974) (per curianm. The
general rule is that section 408.020 applies when the anmobunt due on a

party's contract claimis liquidated, that is, fixed or certain. See
Catron v. Colunbia Miut. Ins. Co., 723 SSW2d 5, 6 (M. 1987); D erker
Assocs. v. Gllis, 859 S.wW2d 737, 746 (Mo. Ct. App. 1993). This general
rule is based on the idea that a party should be liable for prejudgnent

interest only when that party knows the exact ampunt owed. See Fohn v.
Title Ins. Corp., 529 SSwW2d 1, 5 (M. 1975).

M ssouri courts, however, have subjected this general rule to various
interpretations and exceptions. See Catron, 723 S.W2d at 6; Vogel v. A G
Edwards & Sons, Inc., 801 S.W2d 746, 757 (M. C.




App. 1990) ("[A]ls has been pointed out and denonstrated, the exceptions to
the liquidation rule are legion.")(quotation onitted). One exception
requires prejudgnent interest on unliquidated clains for the reasonabl e
val ue of services rendered. See Denton Constr. Co. v. Mssouri State
H ghway Commin, 454 S.W2d 44, 59-60 (M. 1970). When a party is liable
for the reasonabl e value of services, he is under a legal duty to |liquidate

the sum due and nust pay interest fromthe tine he should have paid the
claim See id. at 60. This exception applies when a party is liable for
t he reasonabl e val ue of services rendered by an attorney. See Laughlin v.
Boatnen's Nat'l Bank, 189 S.W2d 974, 979 (M. 1945). Even though the
claimis unliquidated in the sense that the anmount due is to be neasured

and deternmined by the standard of the reasonable value of the attorney's
services, a court nust grant prejudgnent interest on that claim See id.;
see also Catron, 723 S.W2d at 7 (discussing Laughlin). The M ssouri

Suprene Court has carved out this exception because prejudgnent interest
has traditionally been used to conpensate a party for the |oss of the use
of noney to which the party was entitled. See Catron, 723 S.W2d at 7.

W conclude that this case falls within this exception to the genera
rule and requires an award of prejudgnent interest on Heinold Hol di ngs'
claim for attorneys' fees. The contract in this case gives Heinold
Hol dings a claim for the reasonable value of the services rendered by
Heinold Commobdities' attorneys. |ndeed, the district court reduced Heinold
Hol dings' claimfor attorneys' fees to a reasonable anmbunt. The M ssouri
Suprerme Court has held that a party is entitled to prejudgnent interest on
an unliquidated claimfor the reasonabl e val ue of services rendered. See
Denton, 454 S.W2d at 59-60; Laughlin, 189 S.W2d at 979-80. Therefore,
we rmust grant Heinold Hol dings prejudgnent interest on its attorneys' fees
awar d.
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W reverse the district court's denial of prejudgnent interest on
Hei nol d Hol di ngs' award of attorneys' fees and renmand to the district court
for calculation of Heinold Hol dings' prejudgnent interest. W affirmthe
judgnent of the district court in all other respects.
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